SCHEDULE 4

VIABILITY

1. Covenants
1.1 The Owner and the (Developer) covenant with the (Borough Council/District Council) as follows.

2. Submit a Viability Assessment for Approval
1.1 
Prior to commencement of each of the 

1.1.1 the Dwelling; and

1.1.2 the Dwelling; and

1.1.3 the Dwelling

1.2 The Owner shall submit to the (Borough Council/District Council) a Viability Assessment and obtain the written approval of the (Borough Council/District Council) who shall consult the County Council and take into account the County Council’s reasonable recommendations and requirements, to the same together (as applicable) with the proposed tenure split for, and location of, the Tranche it proposes to develop or increased sum of any Contribution.

2. Disputes

2.1 In the event that the (Borough Council/District Council) shall not have confirmed its written approval to the Viability Assessment (and the conclusions from it as to whether the Residual Land Value Exceeds the Site Value for the Site, whether the Tranche is Viable and whether contributions should be made in accordance with Paragraph 4) within 30 Business Days of receipt of the Viability Assessment from the Owner (or such other period as the parties shall agree) then the Council may give to the other parties (Owner, Developer) written notice requiring the Viability Assessment to be reviewed and where necessary assumptions or figures amended and a determination made by a Specialist under paragraphs 3.2 - 3.8 as to whether the Residual Land Value Exceeds the Site Value, the Tranche is Viable and contributions should be made in accordance with Paragraph 4.

2.2 For the purposes of this paragraph 3 a “Specialist” is a person qualified to act as an expert in the field of appraisals and viability not having less than ten years’ professional experience in relation to developments in the nature of the Development and (where relevant) real property in the same locality as the Site.

2.3 Any dispute over the type of Specialist appropriate to resolve the dispute may be referred at the request of any party to the President (the “President”) or next most senior available officer of the RICS of England and Wales who shall have the power (with the right to take such further advice he may require) to determine the appropriate type of Specialist.

2.4 Any dispute over the identity of the Specialist is to be referred at the request of any party to the President or other most senior available officer of the organisation generally recognised as being responsible for the relevant type of Specialist and such President or officer shall have the power (with the right to take such further advice as he may require) to determine and nominate the appropriate Specialist or to arrange his nomination provided that if no such organisation exists or the parties cannot agree the identity of the organisation then the Specialist is to be nominated by the President or next most senior available officer of the RICS of England and Wales.
2.5 The Specialist is to act as an independent expert and:

2.5.1 any party may make written representations to the Specialist within 10 Business Days of his appointment and will copy the written representations to all parties involved in the dispute

2.5.2 each party is to have 10 Business Days from receipt of the other parties’ written representations to make written comments on the representations and will copy such written comments to all parties

2.5.3 the Specialist is to be at liberty to call for such written evidence from the parties and to seek such legal or other expert assistance as he or she may reasonably require

2.5.4 the Specialist is not to take oral representations from the parties without giving all parties the opportunity to be present and to give evidence and to cross examine all other parties who give evidence

2.5.5 the Specialist is to have regard to all representations and evidence before him when making his decision which is to be in writing and is to give reasons for his decision

2.5.6 the Specialist is to use all reasonable endeavours to publish his decision within 30 Business Days of this appointment

2.5.7 the decision of the Specialist shall be final (save where it is stated to be an interim or provisional decision or in the case of manifest error) and binding on the parties.

2.6 Responsibility for the costs of referring a dispute to a Specialist under this paragraph 3 including costs connected with the appointment of the Specialist and the Specialist’s own costs will be decided by the Specialist and the Specialist shall be entitled to order that the reasonable legal and professional loss incurred by any party in connection with the reference of the dispute to the Specialist shall be paid by any party or parties in whatever proportions the Specialist shall decide and the decision of the Specialist in this respect and as to the amount of such costs as it is reasonable for any party to pay to another party shall be final and binding on the parties save in the case of manifest error.

2.7 If the Specialist nominated pursuant to this paragraph 3 shall die or otherwise be incapacitated or decline to act another Specialist may be appointed in his place.

2.8 This paragraph 3 does not apply to any dispute which may arise in relation to any matter other than pursuant to Schedule 4.

3. Trigger for Further Contribution and Affordable Housing

3.1 In the event that the Viability Assessment agreed or determined in accordance with Paragraph 3 shows that the Residual Land value of the Site exceeds the Site Value of the site then the Owner/Developer shall in respect of the Tranche that triggered the production of the relevant Viability Assessment provide Affordable Housing in accordance with Schedule 2 and make a Sports Facility Contributions in accordance with Schedule 3.
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